
DISTRICT :: SONITPUR

IN THE COURT OF THE JUDICIAL MAGISTRATE, 1  ST   CLASS, TEZPUR.  

G. R. Case No. 894/2008

          U/s. 447/294/323/34 I.P.C.

STATE

V.

Md. Khairul Islam & Others

                                              ... Accused Persons.

PRESENT: Sri Kiran Lal Baishnab, AJS.

Judicial Magistrate, 1st Class,

Tezpur.

For the Prosecution: Sri L. Hazarika, Asstt. P. P.

For the Defence: Smti J. Mahanta, Advocate.

Evidence recorded on :  15.05.2010, 24.06.2010, 15.07.2010 & 05.08.2010. 

Argument heard on :  26.03.2012.

Judgment delivered on :  26.03.2012.

JUDGMENT

1. That the prosecution case in brief, as reflected from the ‘ejahar’, 

is  that  on 02.06.2008 at around 03.00 P.M. at  village ‘Nizmia 

Gotlong’  the accused Md.  Khairul  Islam, Md.  Afazul  Islam and 

Nabir Hussain trespassed into the house of the informant, Miss 

Ramisa Khatoon, beat her husband and her brother-in-law Fakhar 

Uddin and Mafizuddin causing injuries on their persons. It is also 

alleged that the accused persons uttered slang words towards her 

husband and also assaulted her by pulling her hairs. 

2. That on the very same day the alleged occurrence was intimated 

through a written  ejahar to the In -Charge, Mahabhairav O. P., 

who forwarded the same to the Officer-in-Charge, Tezpur P. S. 

vide G. D. Entry No. 43, dated 02.06.2008. On receipt of the said 

ejahar, the Officer-in-Charge, Tezpur Police Station registered the
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same as Tezpur P.S. Case No. 421/08, U/s. 294/354/325/323/34 

I.P.C. vide G. D. Entry No. 128, dated 03.06.2008.

3. On the basis of the ‘ejahar’ police started investigation and after 

completion of  investigation  the  police found  sufficient  materi-

als  and submitted charge-sheet all  the ejahar-named accused 

persons U/s. 447/294/325/323/354/34  of the Indian Penal Code 

vide Charge-Sheet No. 329/08 dated 31.08.2008.

4. On submission of the charge-sheet, the Honourable Chief Judicial 

Magistrate,  Tezpur  accepting the charge-sheet  took cognizance 

U/s.  447/294/325/323/354/34  of  the  Indian  Penal  Code  and 

transferred the case to this court for disposal. Summonses were 

issued to the accused persons and on their appearance they were 

enlarged on bail. During trial, copies of relevant documents were 

furnished to the accused persons. The substances of the accusa-

tion and the particulars of the offences U/s. 447/294/323/34 of 

the Indian Penal Code were then explained to each of the ac-

cused persons and they were individually asked as to whether 

they plead guilty, to which each of them pleaded not guilty and 

claimed to be tried.

5. In the course of hearing the prosecution examined Eight (8) wit-

nesses including the Investigating Officer. P.W.1 Ramisa Khatoon 

is the informant, P.W.2 Kamal Uddin, P.W.3 Md. Fakhar Uddin & 

P.W.5 Md. Mafizuddin are the alleged injured/victim of the incid-

ent. P.W.3 Abdul Rahman is the father of P.W. 2, 3 & 4. P.W.6, Md. 

Idrish Ali is an alleged eye-witness, P.W.7 Dr. T. Pegu is the Med-

ical Officer and P.W.8, ASI Benudhar Barua is the Investigating 

Officer.  The  prosecution  side  also  exhibited  three  documents. 

Ext.1 is the ejahar (F.I.R.) and Ext.2 is the Medical/injury Report 

and Ext.  3 is  the Chargesheet.  The accused persons were ex-

amined U/s.-313 Cr.P.C. and their answers were accordingly re-

corded. Defence story is of total denial. Moreover, defence side 

declined to adduce any evidence.

6. Points for determination:-  

a.     Whether on 02.06.2008 at around 02.30 P.M. at village 

‘Nizmia Gotlong’ the accused persons, namely, Md. Khairul Islam, 

Md. Afazul Islam and Nabir Hussain entered into the land of the 
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informant, Ramisa Khatoon in furtherance of their common inten-

tion to commit an offence, or to intimidate, insult or annoy the 

informant,  and  thereby  committed  an  offence  punishable  U/s. 

447/34 I.P.C.?

b. Whether on 02.06.2008 at around 02.30 P.M. at village 

‘Nizmia Gotlong’ the accused Md. Khairul Islam, Md. Afazul Islam 

and  Nabir  Hussain,  in  furtherance  of  their  common  intention, 

uttered  obscene  words  in  or  near  any  public  place  to  the 

annoyance  of  the  victims  and  thereby  committed  an  offence 

punishable U/s. 294(b)/34 I.P.C.?

And

c. Whether on 02.06.2008 at around 02.30 P.M. at village 

‘Nizmia Gotlong’ the accused Md. Khairul Islam, Md. Afazul Islam 

and  Nabir  Hussain,  in  furtherance  of  their  common  intention, 

voluntarily caused hurt to the victims and thereby committed an 

offence punishable U/s. 323/34 I.P.C.?    

7. Discussion, Decision and Reasons thereof:-   

   Heard arguments of both sides. Perused the Case Record 

very minutely. My findings are as follows:-

          Now lets  move forward  discussing  the  points  for 

determination:-

(a).     W hether on  02.06.2008 at around 02.30 P. M.  at 

village  ‘Nizmia  Gotlong’  the  accused  persons,  namely,  M d. 

K hairul I s lam, M d. Afazul I s lam and Nabir Hussain entered into 

the land  of  the informant, R amisa  K hatoon  in  furtherance of 

their  common  intention  to commit an  offence, or  to intimidate, 

insult or annoy the informant, and thereby committed an offence 

punishable U /s. 447 /34 I. P.C.?

Now  in  order  to  establish  the  fact  of  Criminal 

Trespass  committed  in  furtherance  of  common  intention  of 

the accused persons, the prosecution has to prove the criteria of 
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Section 441 I.P.C. which defines Criminal  Trespass and that of 

Section  34  I.P.C.  which  defines  common  intention.  So  as  per 

Section 441 I.P.C. r/w Sec- 34 I.P.C. in order to bring home the 

charge  U/s.  447  I.P.C.  r/w  sec-34  I.P.C.  against  the  accused 

persons the prosecution has to prove the following ingredients:

(i) That  on  02.06.2008  at  around 02.30 P.M.  at  village 

‘Nizmia  Gotlong’  the  accused  persons  entered  the 

house of the informant;

(ii) That the accused persons did it in furtherance of their 

common intention; 

    and

(iii) That they did it with intention to commit an offence, or 

to intimidate, insult or annoy the informant. 

As regard the date, time and place of occurrence, 

P.W.1, Ramisa Khatoon the informant deposed that the incident 

took place on 02.06.2008 at about 3.00 P. M., at her house. 

P.W.3, Fakhar Uddin one of the alleged victim corroborating the 

informant  deposed  in  the  similar  line  stating  that  that  the 

incident took place on 02.06.2008 at about 3.00 P. M. P.W.2, 

Kamal  Uddin,  another  alleged  victim  though  did  not  state 

anything as  to  the  time of  occurrence but  deposed  that  the 

incident took place on 02.06.2008. As regard to the place of 

occurrence none corroborated the informant. P.W.3, one of the 

alleged  victims,  Md.  Fakhar  Uddin,  deposed  that  when  the 

accused Khairul tried to beat him he went to his house which 

implies that the alleged quarrel did not take place inside the 

house.  P.W.4, Abdul Rahim deposed that the victims and the 

accused persons  share  a  common courtyard.  Reading all  the 

witnesses together in due concert with the ejahar, Ext-1, it is 

seen that all the witnesses have corroborated each other on the 

point of date & time but had given contradictory staterment as 

to the place of occurrence.      

                 Thus, I am of the considered opinion that the 

prosecution has successfully proved the fact as to date & time 

and  but  there  are  serious  doubts  as  actually  where  did  the 

alleged incident took place of occurrence.

                  Now, the second point which needs to be proved 

by the prosecution is whether the accused persons entered the 
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house of the informant.

                  I have gone through the evidence adduced by all 

the witnesses minutely but none of the witnesses except the 

informant (P.W.1) have deposed as to that the accused persons 

entered the house of the informant. Rather most the witnesses 

deposed contradicting wholly the informant on this point. P.W.3, 

Md. Fakhar Uddin deposed that when the accused Khairul tried 

to beat him he went to his house which implies that the alleged 

quarrel did not take place inside the house. P.W.4, Abdul Rahim 

deposed  that  the  victims  and  the  accused  persons  share  a 

common courtyard.  Thus,  the  question  of  trespass  does  not 

arise. So, from the above discussion it is seen that there is no 

certainty as to where the incident took place, more specifically 

to  state,  the  prosecution  has  failed  to  prove  beyond  all 

reasonable doubts that the accused persons entered the house 

of the victim.    

As the first point as to entering the house of the 

informant could not be proved; hence, discussing the next two 

points at to whether the accuse persons entered the house of 

the  informant  in  furtherance  of  their  common  intention  and 

whether they did so to commit an offence is not essential here.

Thus, from the above discussion I am of the considered 

opinion  that  the  prosecution  have  failed  to  prove  that  on 

02.06.2008 at around 02.30 P.M. at village ‘Nizmia Gotlong’ the 

accused persons,  namely,  Md.  Khairul  Islam, Md.  Afazul  Islam 

and Nabir Hussain entered into the land of the informant, Ramisa 

Khatoon in furtherance of their common intention to commit an 

offence,  or  to  intimidate,  insult  or  annoy  the  informant,  and 

thereby committed an offence punishable U/s. 447/34 I.P.C.

(b)      W hether on 02.06.2008 at around 02.30 P. M. at 

village  ‘Nizmia  Gotlong’ the accused  M d.  K hairul  I s lam,  M d.  

Afazul  I s lam  and  Nabir  Hussain, in  furtherance of  their  com-

mon  intention,  uttered obscene words  in  or  near  any public 

place to the annoyance of the victims and thereby committed an  

offence punishable U /s. 294(b)/34 I. P.C.? 
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The defence side took the plea that no evidence was 

forwarded from the side of the prosecution to establish the fact 

of uttering any obscene words in or near any public place to the 

annoyance of the victims by any of the accused persons.   

Now in order to establish the fact of uttering any 

obscene words in or near any public place to the annoyance of 

others,  the  prosecution  has  to  fulfill  the  criteria  of  Section 

294(b) of I.P.C. which defines as well as imposes punishment 

for  the  offence.  So as  per  Section  294(b)  of  I.  P.  C.  in  the 

instant case in order to bring home the charge under the said 

section  against  the  accused  person,  the  prosecution  has  to 

prove the following ingredients:

i. That on 02.06.2008 at around 02.30 P.M. at 

village ‘Nizmia Gotlong’ the accused persons, 

uttered any obscene words;

ii. That  the accused persons did  so in or near 

any public place;

and

iii.  That the accused persons did so to the an-

noyance of the victims.

 I  have  gone  through  the  entire  prosecution 

evidences minutely but I find no evidence as to uttering of any 

obscene words by the accused persons. None of the witnesses 

have  deposed  anything  as  to  this  effect.  The  fact  that  of 

uttering Obscene words by the accused persons was mentioned 

only  in  the  ejahar  (Ext.1)  but  none  of  the  witnesses  has 

deposed anything supporting the statement which clearly shows 

that the ejahar is an exaggerated version of the incident. 

                  Hence, from the foregoing discussion; I am of the  

considered opinion that no iota of evidence is forwarded from 

the  side  of  the  prosecution  to  establish  the  fact  of  uttering 

obscene words by the accused persons and as such failed to 

prove offence U/S – 294 (b) against any of the accused person 

beyond all reasonable doubts.           

(C)   W hether on 02.06.2008 at around 02.30 P. M.     at 

village ‘Nizmia Gotlong’ the accused M d. K hairul I s lam, M d. 
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Afazul  I s lam  and  Nabir  Hussain,  in  furtherance  of  their  

common  intention, voluntarily  caused hurt  to the victims  and  

thereby committed an offence punishable U /s. 323 /34 I.P.C.? 

               In order to establish the fact of voluntarily causing 

hurt the prosecution has to fulfill the criteria of Section 319 and 

Section  321  of  I.P.C.  which  defines  ‘hurt’  and  ‘voluntarily 

causing hurt’, respectively. So as per Section 319 and Section 

321 of I.P.C.  in the instant case in order to bring home the 

charge U/s. 323 I.P.C. against the accused the prosecution has 

to prove the following ingredients:

(i) That on 02.06.2008 at around 02.30 P. M.   at 

village  ‘Nizmia  Gotlong’,  the  accused  persons 

caused  bodily  pain,  disease  or  infirmity  to  the 

victims; 

                           and

(ii) That the accused persons did so with intention of 

causing hurt or with the knowledge that they are 

likely thereby to cause hurt to the victims;

        That as regard the date, time and place of the 

alleged  incident,  the  same  has  been  fully  discussed,  in  the 

foregoing point for determination and reiteration of the same 

here is not necessary in my considered opinion.

         Now, the most important fact remains to be proved 

by the prosecution is that the accused persons caused bodily 

pain, disease or infirmity to the alleged victims of the incident. 

Let’s  scrutinize  the  deposition  of  the  prosecution  witnesses. 

P.W.1,  Ramisa Khatoon,  one of  the victims deposed that  the 

accused  Khairul  Islam,  Afazul  Islam  and  Nabi  Hussain  had 

beaten  her  husband  Kamal  Uddin  and  her  brother-in-law, 

Mafizuddin and Fakhar Uddin with Bamboo stick as a result of 

which they received injuries  on their  body.  Contradicting her 

statement, Mafizuddin (P.W.5) who was allegedly beate4n in the 

incident himself deposed that he was not present at home when 

the incident  took place.  Antoher  alleged victim Fakhar  Uddin 

(P.W.3) though stated that his brother Kamal Uddin was beaten 

but did not state as to the fact that Mafiz Uddin and himself was 
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also beaten by the accused person. P.W.4, Abdul Rahim deposed 

that his son Fakhar Uddin was beaten by the accused persons 

as a result of which he received injuries on his body but said 

Fakhar  Uddin  (P.W.3)  stated  that  he  was  not  beaten  by  the 

accused persons.   All the three alleged victims, who are the 

most important witnesses, contradicted each other on material 

points. They could not even tell specifically who was beaten and 

by whom. Perusal  of the evidences on record further reveals 

that  the witnesses not  only contradicted each other but also 

contradicted themselves; giving different statements before the 

Investigating Officer and the Court. P.W.1, the informant, P.W.2, 

& P.W.3, the alleged victims did not depose before the Police 

that  the  accused  persons  had  quarrel  with  there  sister 

Monowara and were beaten with  a  Bamboo Stick when they 

tried to stop the quarrel. The ejahar (Ext.1) also reveals that 

P.W.2, Kamal Uddin, P.W.3, Fakahr Uddin and P.W.5, Mafizuddin 

received  severe  injuries  on  their  persons  as  a  result  of  the 

alleged  assault  on  them by the accused persons.  But,  P.W.3 

stated that he was not even assaulted and P.W.5, stated that he 

was  not  at  home  at  time  of  the  incident  and  as  such  the 

question of assault on him does not arise at all. Thus, it is seen 

that witnesses could not stand firm on their stands in the cross-

examination as they contradicted the ejahar (Ext.1) and also 

did not state the material facts before the police. Hence, none 

of the witnesses are rieliable. This shows clear exaggeration of 

the  case  on  the  part  of  the  informant  and  the  victims.  The 

contradictions and the exaggerations thus create doubts as to 

the authenticity of the incident.

Thus,  I  am  of  the  considered  opinion  that  the 

prosecution side could not prove beyond all reasonable doubts 

the fact on causing voluntary hurt to the victim by the accused 

persons.

                 Hence, considering the discussions made in the 

foregoing paragraphs I am of the considered opinion that the 

prosecution has failed to proved beyond all reasonable doubts 

that  on  02.06.2008  at  around  02.30  P.M.  at  village  ‘Nizmia 

Gotlong’  the  accused  Md.  Khairul  Islam,  Md.  Afazul  Islam 

and Nabir Hussain, in furtherance of their common intention, 
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voluntarily caused hurt to the victims and thereby committed an 

offence punishable U/s. 323 I.P.C.

                              ORDER

Hence,  considering  the  above  discussions 

none of the accused person is found guilty of the offences 

punishable U/s. 447/294/323/34 of the Indian Penal Code 

and thus  all  the  accused  persons,  namely,  Md.  Khairul 

Islam, Md. Afazul Islam and Nabir Hussain are accordingly 

acquitted of the said accusations/charges.

  

8. The bail-bonds of all the accused persons stand cancelled.

9. The judgment is delivered and operative part of the same is pro-

nounced in the open court, today, the 26th day of March, 2012 un-

der my hand and the seal of this Court.

                                                                  (KIRAN LAL BAISHNAB)
         Judicial Magistrate, 1st Class,

                   Tezpur.
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ANNEXURE

1. PROSECUTION WITNESSES:

P.W.1 Ramisa Khatoon (the informant),

P.W.2 Kamal Uddin (injured/victim),

P.W.3 Md. Fakhar Uddin (injured/victim),

P.W.4 Md. Abdul Rahim

P.W.5 Md. Mafiz Uddin(injured/victim),

P.W.6, Md Idrish Ali,

P.W.7 Dr. T. Pegu (the Medical Officer),

And

P.W.8, ASI Benudhar Barua(the Investigating Officer) 

2. DEFENCE WITNESSES:

NIL.

3. EXHIBITS(BY PROSECUTION SIDE):

Ext.1- Ejahar (F.I.R.),

Ext.2- the Medical/injury Report, 

and 

Ext.3- the Chargesheet.

4. EXHIBITS(BY DEFENCE SIDE):

NIL.

              Judicial Magistrate, 1st Class,

                                 Tezpur.
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